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Despite existing legislation offering frameworks for oversight and self-
regulation in the manufacturing and commerce of goods with geographical
Accepted: Dec 5, 2024 indications by entities and individuals, significant challenges persist

regarding product quality and the regulation of geographical indications’

usage. This significantly impacts consumer rights and the manufacture and
Keywords trade of items with geographical indications by organisations and people
in the marketplace. The origin of this predicament stems from deficiencies
in the legislative regulatory framework. This article examines the legal
provisions governing the rights and obligations associated with the self-
regulation of geographical indications to guarantee the distinctive quality
Self-control and geographical origin of products that bear such indications.
Subsequently, measures are proposed to enhance legal regulations
concerning the rights and obligations of organisations utilising
geographical markers in the self-regulation of their usage.
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INTRODUCTION
Concept of geographical indications and behavior of using geographical indications

Vietnam is known as an agricultural country and most localities have typical products, creating the
strength of the local agricultural economy. Geographical indications primarily enhance the value of
goods, especially agricultural products. Products with geographical indications often receive the
trust of consumers because of their special quality and safety. Thus, products with geographical
indications are better positioned to stand out, even have more value than similar products on the
market.

The 1994 Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPs Agreement)
officially used the concept of “geographical indication” based on the two terms “indication of source”
and “appellation of origin” mentioned in the 1883 Paris Convention for the Protection of Industrial
Property (Paris Convention 1883) and the 1891 Madrid Agreement Concerning the International
Registration of Marks (Madrid Agreement 1891). According to this Agreement, geographical
indications are understood as “indications that identify goods as originating in the territory of a
Member or a region or locality in that territory, where a given quality, reputation or other
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characteristic of the good is essentially attributable to its geographical origin”t. The above concept
shows that geographical indications can be any signs that indicate the origin of a product produced
in a certain territory, locality or region. In which, the product bearing the geographical indication has
quality, reputation or characteristics which are mainly determined by the geographical origin.

In Vietnam, for the first time, geographical indications were stipulated in Decree 54/2000/ND-CP
dated October 3, 2000 and were protected at the same time as the appellation of origin of goods. The
Intellectual Property Law 2005, amended and supplemented in 2009, 2019, 2022 (Intellectual
Property Law 2005), has removed the term unified appellation of origin of goods and only uses the
term geographical indication.. Clause 4, Article 22 of the 2005 Law on Intellectual Property stipulates:
“A geographical indication is a sign used to indicate a product originating from a specific region,
locality, territory or country”. Based on the characteristic of geographical indications as indicating
the origin of a product, signs recognized as geographical indications must be visual signs such as
words, images, and symbols. Thus, geographical indications can be any sign indicating the origin of a
product. According to the provisions of Vietnamese law, geographical indications are owned by the
State, therefore, those who have the right to use geographical indications only have the right to use
but do not have ownership rights over geographical indicationsz?.

Currently, there is no unified definition of the term “use of geographical indications”. In the common
sense, use is understood as “to use for a certain purpose”3. For a property in general, the right to use
a property is the right to exploit the utility and enjoy the benefits and profits from the property within
the permitted scope*. Thus, the law allows people to have the right to use property through applying
the features and uses of the property to production and business activities to enjoy material benefits.

In which the law considers industrial property rights as a type of property, so the owner of the
industrial property right has the exclusive right to apply the features and uses of that industrial
property object to commercial production and business activities in order to gain benefits. However,
there are many different types of industrial property objects with different properties and uses, so
the act of using industrial property objects needs to be determined for each specific object. As for
inventions, industrial designs, and semiconductor integrated circuit layout designs, these are objects
with technical creativity, mainly exploited in industrial production activities to create products to
serve the needs of life and society>. However, commercial indications such as geographical
indications do not have the function of creating physical products, but contain signs attached to
products with the purpose of providing information to consumers about the origin of the goodsé, so
the use of geographical indications only includes the exploitation of commercial uses and circulation’.

From a legal perspective, the laws of each country have different regulations on the form of
implementation of the act of using geographical indications. Current Vietnamese law does not define
what is considered an act of commercial exploitation, but lists acts of using geographical indications
including8: Attaching protected geographical indications to goods, packaging of goods, means of
business, transaction documents in business activities; Circulating, offering for sale, advertising for
sale, storing for sale goods bearing protected geographical indications; Importing goods bearing
protected geographical indications. According to Article L.722.1 of the French Intellectual Property

! Article 22.1 of the TRIPS Agreement

2 Clause 4, Article 121 of the Law on Intellectual Property 2005

3 Institute of Linguistics (2006), Vietnamese Dictionary, Da Nang Publishing House, page 876

4 Article 189, Article 190 of the Civil Code 2015

5 Hanoi Law University, Intellectual Property Law Textbook, People's Police Publishing House, 2021, page 130

6 Hanoi Law University, Intellectual Property Law Textbook, People's Police Publishing House, 2021, page 131

” Pham Van Tuyet, Le Kim Giang, Intellectual property and technology transfer, Hanoi Justice Publishing House,
2008, page 188

8 Clause 7, Article 124 of the 2005 Law on Intellectual Property, amended and supplemented in 2009, 2019 and 2022
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Code, it can be understood that the act of using geographical indications includes the production,
offering for sale, selling, placing on the market, importing, exporting, transporting, using or storing
goods bearing geographical indications. This provision of the French Intellectual Property Code also
recognizes acts of using geographical indications more broadly than Vietnamese law?®. In addition,
Article 18.77.2 of the Comprehensive and Progressive Agreement for Trans-Pacific Partnership
(CPTPP) stipulates that criminal sanctions must be imposed on the import or export of counterfeit
trademark goods (or commitments can be implemented through the handling of acts of distributing
or selling counterfeit trademark goods) on a commercial scale.

The predominant interpretation of geographical indications is their utilisation as a means of
leveraging registered geographical indications, in accordance with legal provisions, to fulfil specific
interests and objectives of the entities entitled to their use.

From the above concept, it can be seen that the behavior of using geographical indications has the
following characteristics:

- Firstly, the act of using geographical indications is carried out by many different entities. While for
other objects of industrial property rights such as inventions, industrial designs, trademarks, etc., the
owner has the exclusive right to use the object he registered, geographical indications are considered
common property that many different entities have the right to use. The registration of a
geographical indication is not intended to create a monopoly but mainly to combat counterfeiting
and unfair competition. Therefore, all individuals and organizations in the defined geographical area,
when meeting the conditions, will have the right to use geographical indications.

- Second, the right to use geographical indications is a non-transferable right. Some industrial
property objects such as inventions, designs, trademarks, the owner of these objects has the right to
transfer the right to use or transfer ownership to another party. However, for geographical
indications, due to the nature of an object closely related to the territory, the transfer will not be
possible. This is also explained by the reason that the protected object here is not owned by the user.

The acts of using geographical indications can be classified into two groups: (i) The group of acts of
directly using geographical indications: acts of directly using geographical indications include: acts
of attaching (printing, pasting, sticking, casting, stamping or in other similar forms) protected
geographical indications to goods, packaging of goods, means of business, transaction documents in
business activities; (ii) The group of acts of directly using goods bearing geographical indications
includes: acts of circulating, offering for sale, advertising for sale, storing for sale goods bearing
geographical indications and acts of importing protected geographical indications. However, in
practice, this distinction is only relative.

Concept of self-control of the use of geographical indications

“Control” is understood in many different ways. According to Henri Fayol, control is a commitment
that includes recognizing all activities performed in accordance with accepted plans, procedures and
principles. The object of control is to point out errors for correction and prevention. According to
him, the control function includes: (i) Checking all activities against predetermined plans and
principles; (ii) Taking appropriate corrective actions; (iii) Periodically checking weaknesses, errors
and deviations from the plan; (vi) Checking the plan to ensure it is up to date and appropriate to the
context. (Chartered Management Institute, 1999). According to Harold Koontz, control is the
measurement and correction measures to ensure that goals and plans have been completed.
According to Robert J. Mockler, Control is a systematic effort in business administration to compare
performance with standards, plans, and set goals. From there, determine the appropriateness and

% See Article L.722.1 of the French Intellectual Property Code 2014 on determining infringement of geographical
indications https://www.wipo.int/wipolex/en/text/585611 accessed 23.4.2024
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take any necessary corrective actions to demonstrate that business resources are being used
effectively and efficiently to achieve goals. In Vietnam, Vu Thieu and his colleagues believe that:
"Control is the measurement and correction of performance to ensure that the goals of the enterprise
and the plans outlined to achieve these goals are being completed"10. Although there are differences,
in essence, control activities are understood to include activities aimed at checking to ensure that
performance results meet the standards, plans, and set goals.

Thus, controlling the use of geographical indications can be understood as an inspection activity to
ensure that the results of using geographical indications meet the standards and procedures
recognized by the State. In other words, controlling the use of geographical indications can be
understood as the process of checking the implementation of "commitments" between the owner of
geographical indications and the State. In which, the State recognizes and grants privileges to the
subjects, in return the subjects of rights to geographical indications commit to providing the market
with products of a defined geographical origin that meet the criteria of quality, reputation and
characteristics set forth in the Description!!. Therefore, to ensure that products with geographical
indications comply with the criteria stated in the Description, control by both the State and the
subject of rights is necessary. In which, self-control by the subject using geographical indications is
indispensable. Self-regulation efforts may occur during the production process of products bearing
geographical indications as well as when the products are circulated on the market.

At present, there is no official definition for self-regulation of geographical indications. However,
there is a study that defines "self-management in the protection and enforcement of industrial
property rights for geographical indications" as follows: "Self-management in the protection and
enforcement of industrial property rights for geographical indications is the participation!? of
production households and local production organizations in the production!3 and circulation of
products bearing geographical indications in order to protect their legitimate rights and interests,
contributing to the sustainable development and construction of local geographical indications".

Self-management to control the quality of products bearing geographical indications is carried out
by the producers themselves. Although only producers who meet certain conditions are allowed to
use geographical indications. However, self-control is carried out by the producers themselves to
ensure not only the general reputation of the geographical indication but also the personal reputation
of the producers.

Within the scope of the article, the author believes that: self-control of the use of geographical
indications is understood as all activities of reviewing, monitoring, and evaluating the use of
geographical indications according to the provisions of law carried out by the subject using
geographical indications, through which it is possible to prevent and eliminate risks and
wrongdoings of the subject using geographical indications themselves in the production of products

1 Vu Thieu, Nguyen Manh Quan, Nguyen Dang Dau (1993), Core issues of management, Hanoi Science and
Technology Publishing House

11 Vu Xuan Truong, Le Thi Thu Ha, “Controlling Vietnam's Geographical Indications in the Context of Implementing
the Vietnam - EU Free Trade Agreement: A Case Study of Phu Quoc Fish Sauce”, Journal of Commercial Science,
No. 93/2016, page 55

12 Conduct inspections of raw material origin; orient, inspect and supervise production, processing and product quality;
confirm products bearing protected geographical indications; monitor compliance with regulations in production;
processing; control the transfer of usage rights between production households, processing households and
commercial households.

13 Manufacturing establishments must comply with the controlled processes listed in the registration dossier before
being granted the right to use the GI. Even when this requirement is met, the quality of the products of those
manufacturers varies.

17500



Nguyet, N. T. Obligations to Self-Control the Use of Geographical Indications

bearing geographical indications, ensuring the maintenance of the specific properties and origin of
products bearing geographical indications.

Legal regulations on rights and obligations in self-control activities of using geographical indications

Firstly, Regulations on the responsibilities of organizations and individuals producing products with
geographical indications in self-control of the use of geographical indications

From the perspective of national law, the protection mechanism for geographical indications is not
enough to only recognize the rights of the subjects, but also requires appropriate measures to prevent
and combat illegal commercial exploitation of geographical indications by subjects without the right
to use them.

The important factor of geographical indications compared to other industrial property objects is the
combination of three factors including product, place of origin, and factors related to quality.
Therefore, the key point of geographical indication protection is the mechanism to ensure the ability
to trace the geographical origin of the product and ensure the specificity of the product through the
process of strict control of product quality.

As presented above, to be granted a certificate of geographical indication, it is necessary to establish
a Regulation on the management of geographical indications. This regulation is required by law to
record the responsibility of organizations and individuals using geographical indications in
controlling the use of geographical indications, specifically!’*: Ensuring the maintenance of the
characteristics, specific quality, and reputation of products bearing geographical indications. This can
be understood that organizations or individuals producing products bearing geographical
indications self-control their own products. Based on the instructions and production processes
established for the products, organizations and individuals producing products bearing geographical
indications voluntarily comply with the regulations on the production of products bearing
geographical indications and self-control the quality of their products to ensure the requirements
stated in the Product Description. Geographical indication control is different from general product
quality control, which is to control the specific features of products bearing geographical indications
such as: whether the productis truly produced in the specified geographical area; whether the quality
meets the standards specified in the Description or not. Hygiene and food safety control... are carried
out by other administrative control organizations.

In the organization of geographical indication control, organizations and individuals using
geographical indications must themselves come up with methods to control the specific quality of
products bearing geographical indications. The law only provides general regulations on the
responsibility to maintain the specific nature, quality and reputation of products bearing
geographical indications, does not provide specific self-control methods that organizations and
individuals using geographical indications must implement, but allows them to develop and apply
necessary methods. Such regulations are completely reasonable for the following reasons: (i) First,
the control method depends on the nature and conditions of production of each product, which will
be different, so letting production organizations self-regulate will create suitability for each type of
product and flexibility for organizations in the production process and self-control of the quality of
their products; (ii) Second, although it is necessary to comply with the specific quality recorded in
the description, the quality of products produced among manufacturers in a geographical area will
not be uniform. Therefore, there is still competition between manufacturing organizations on quality,
both to ensure the regulations in the description and to affirm the quality of their products to
customers and to enhance the prestige and reputation of their manufacturing facilities in the market.

14 a 4, a Clause 2 Article 38 Decree 65/2023/ND-CP Decree implementing the 2005 Law on Intellectual Property on
industrial property (Decree 65/2023/ND-CP)
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As for the geographical indication of “Phu Quoc” fish sauce, the process of self-control, supervision
and monitoring of the use of geographical indications by individuals and organizations granted the
right to use geographical indications. This self-control activity is stipulated in the Regulations on the
management of geographical indications of Phu Quoc fish sauce and must comply with the provisions
of the Control Plan to ensure the conditions for the protection of geographical indications.
Organizations and individuals granted a certificate of the right to use geographical indications must
organize control, including the following main requirements: (i) organize management by
fermentation tank according to the tank code, record goods, monitor all activities in production and
quality of final products; (ii) monitor the use of stamps and labels of goods in accordance with
regulations; (iii) control, evaluate sensory, analyze product quality when detecting suspicious signs?°.

Second, Regulations on the right to participate in developing regulations on management of
geographical indications, including control mechanisms

In order to effectively manage geographical indications, thereby ensuring the quality of products with
geographical indications and the reputation of geographical indications, it is necessary to have a
unified regulation in the management of geographical indications, avoiding arbitrariness, unfairness
and transparency in geographical indication management activities. The development and
promulgation of regulations on geographical indication management is the responsibility of the
geographical indication management organization - this is a new point of Decree 65/2023/ND-CP
when regulating geographical indications. Assigning responsibility to the geographical indication
management organization is reasonable because geographical indications are the common property
oflocal product manufacturers, who are most knowledgeable about the quality characteristics as well
as the production process. In other words, the organization representing the geographical indication
management of product manufacturers is the one who best understands the characteristics of the
product, and at the same time best understands its management capacity. Therefore, the organization
managing geographical indications will develop a geographical indication management regulation
suitable for the geographical indications it manages.

According to the provisions of law, the control of the use of geographical indications is a content of
the Regulations on the management of geographical indications that the Geographical Indication
Management Organization must be responsible for developing and promulgating. The law does not
provide a general management regulation for all geographical indications, but allows the
management organization for each specific geographical indication to develop its own separate
management regulation for that geographical indication. However, the law also stipulates that the
management regulation must meet certain conditions: (i) the regulations on the management of
geographical indications must include main contents such as regulations on products bearing
geographical indications, regulations on the recognition of organizations and individuals using
geographical indications, mechanisms for inspection and control of the use of geographical
indications, rights and responsibilities of organizations and individuals using geographical
indications, etc.15; (ii) solicit opinions from organizations and individuals producing products bearing
geographical indications before promulgation; (iii) not unreasonably restrict the legal right to use
geographical indications of organizations and individuals producing products bearing geographical
indications?’.

15 Handbook on management and use of geographical indications of Phu Quoc fish sauce for fish sauce products,
https://thuvien.hlu.edu.vn/KIPOSDATAO/KIPOSSysWebFiles/files/SanPham/TaiLieuDuAnMuTrap/GT%2C%20ST
K/SoTayHuongDanVaSuDungChiDanDiaLyPhuQuoc.pdf, accessed on December 4, 2024

16 Point a Clause 2 Article 38 Decree 65/2023/ND-CP

7 Point b, ¢ Clause 2 Article 38 Decree 65/2023/ND-CP
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Although there are regulations on self-control measures for the use of geographical indications, the
law still has some shortcomings in legal regulations and practices as follows:

+ Firstly, the control here is only one-way, the enterprise itself implements control measures for its
product production activities, without mentioning cross-control measures between enterprises in
the same production area.

Control and monitor the use of the brand: the activities of the enterprise and the brand are directly
linked to each other, so the management and exploitation of the brand must be reasonable and
carefully prepared. The activity of controlling the use of the brand means controlling the information
transmitted to consumers; monitoring the use of the brand by competitors to minimize the risks that
affect the enterprise's brand... Controlling the use of the brand also includes actions to protect against
infringement, acts of brand abuse that reduce the prestige, reputation and value of the enterprise's
products. Self-control is carried out by organizations and individuals who directly use the
geographical indication, so it can be understood that they control the quality and origin of products
with their geographical indications, but at the same time it can be understood as mutual control
between organizations and individuals using the same geographical indication. However, currently
the law does not have any regulations allowing these organizations and individuals to control each
other.

+ Second, there is a lack of self-control mechanism between production facilities and business
establishments of products with geographical indications attached.

It is possible that the production stage of the product with the geographical indication has ensured
the origin, quality, and specific characteristics of the product with the geographical indication as
stated in the Description, however, in the intermediary stage between the manufacturer and the
consumer, there is a business department. And the product quality may be reduced and not
guaranteed when the product is transferred to the hands of the business intermediary.

[t can be seen that in the process of packaging, preserving and transporting goods, there has not been
a clear interest, close supervision and strict management of the products protected by this directive.
Therefore, it has caused a decline in the quality of goods when they reach consumers, because
through intermediate stages, the products are easily mixed with ingredients, the transportation time
is long, and the weather conditions are not guaranteed, leading to an impact on the true quality of the
protected GI product. The case of Shan Tuyet Moc Chau tea GI is typical of that situation when the
product is only packaged in 35 kg bags and transported to other places for sale, accounting for up to
90%!8. When the product reaches the hands of the intermediate distributor, it is opened and
packaged into individual packages for consumption, it is inevitable that the goods will be mixed with
similar products from other places. This causes the quality of agricultural products with geographical
indications to decline and their reputation to be lowered compared to other commodities?®.

+ Third, inadequacies in practice and legal regulations on subjects participating in the development
of technical procedures and procedures for controlling geographical indications.

Before this regulation, in fact, for each geographical indication, there were regulations on the
management of geographical indications in general and regulations on the self-control mechanism
for the use of geographical indications in particular. However, not all regulations on the management
of geographical indications are effective, but there are some practical shortcomings related to the
implementation of self-control of geographical indications in practice: difficulties in fully complying

18 By Nong nghiép va phat trién nong thon, Nhirng giai phap dé phat trién dang ky cho cac san phidm dic san & Viét
Nam, NXB. Nong nghiép, 2007

1% Nguyen Manh Hoang, Pham Thi Phuong Mai, “Some recommendations on the use and protection of geographical
indications for agricultural products in Vietnam”, Journal of Marine Science and Technology, No. 68 (11-2021), 2021
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with the production regulations according to the Description of Specific Characteristics approved by
the State. For example, in the case of Phu Quoc fish sauce production facilities, there are problems in
the product consumption stage. If they fully comply with the production regulations according to the
Product Description, the product cost is quite high, the product will mainly be distributed in the high-
end market segment while many facilities do not have enough capacity to develop this distribution
channel. In addition, these production facilities also face difficulties in the lack of anchovy raw
materials, bottling products at the production site... during the product production process?29.

One of the main reasons for this problem is that currently, organizations and individuals doing
business in Vietnam have a rather vague role in the development of the Description of the specific
characteristics of products with geographical indications, regulations on the management of
geographical indications.. In reality, these organizations and individuals are not the main
participants in the process of developing the Description of the specific characteristics of products,
participating in the development of regulations on the management of geographical indications. This
leads to disagreements in the product production process as well as controlling the production of
products according to the Description. In the case of developing registration dossiers, technical
processes for geographical indications of Phu Quoc fish sauce on fishing techniques and fish soaking
standards are a typical example. Only about 30% of manufacturing enterprises participate in the
process of developing technical regulations and there is no participation of fishermen, raw material
collectors, and regulations are developed by enterprises.

In addition, in the process of developing the description and regulations on management of
geographical indications, other relevant organizations and individuals have not been mobilized to
contribute their opinions to develop the description of specific characteristics of the product,
technical process, regulations on management and control of products with geographical indications,
etc. This can easily lead to conflicts of rights and interests between relevant entities, causing
complications in the process of controlling product quality. Typically, the current ban on businesses
bottling fish sauce with Phu Quoc label in Ho Chi Minh City has caused many reactions. These
businesses said that there has been no research proving that bottling in Ho Chi Minh City causes
changes in the quality and characteristics of Phu Quoc fish sauce. In addition, businesses in Ho Chi
Minh City are the place where Phu Quoc fish sauce indications are developed and commercialized. If
they are not allowed to bottle in Ho Chi Minh City, part of this industry will not develop. At the same
time, bottling in Phu Quoc and transporting the product to Ho Chi Minh City will certainly increase
the selling price of the product. Thus, the regulations on control are too tight and strict in the
Management Regulations and technical processes of the geographical indication of Phu Quoc fish
sauce, which restricts and discourages a part of the participants in using the geographical indication.

Some recommendations to improve the law on rights and obligations in self-control activities of
organizations and individuals producing products with geographical indications

First, supplement regulations on cross-control rights between manufacturing enterprises in the same
production area.

First of all, based on the theory of intellectual property, intellectual property rights are a worthy
reward for investment in creative activities - as a driving force for the development of the whole
society. For geographical indications, the community of producers and traders are those who have
invested manual and intellectual labor to create the process, know-how and reputation of the product
throughout history, so their legal rights to geographical indications must be higher than the right to
use geographical indications simply granted by the State. In addition, reality shows that, from the

20 Vu Xuan Truong, Le Thi Thu Ha, “Vietnam’s control of geographical indications in the context of implementing
the Vietnam — EU Free Trade Agreement: A case study of Phu Quoc fish sauce”, Journal of Commercial Science, No.
93/2016, page 60
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registration process to the management process of geographical indications, without the
contribution of production and business entities in building specific criteria and standards of
geographical indications and ensuring these criteria and standards in the production and business
process, geographical indications do not exist. Therefore, production and business entities need to
take a proactive role in controlling the use of geographical indications by their production
establishments and have cross-control over the use of geographical indications by other production
establishments.

However, it can be seen that the control here is only one-way, the enterprise itself implements control
measures for its product production activities, without mentioning cross-control measures between
enterprises in the same production area. Controlling internal deterioration and protecting against
external infringement are necessary and must be done simultaneously. Therefore, the law needs to
have regulations on the rights and responsibilities of organizations and individuals producing cross-
control between organizations and individuals producing products with geographical indications.

Self-control is carried out by organizations and individuals who directly use geographical indications,
so it can be understood that they control the quality and origin of their products with geographical
indications, but at the same time it can be understood as mutual control between organizations and
individuals using the same geographical indication. However, the law currently does not have any
regulations allowing these organizations and individuals to control each other. Cross-control
activities between organizations and individuals producing products with geographical indications
are necessary because of their high efficiency. Because of the specificity that the producers of the
products are often in the same locality or territory. Although people who use geographical indications
have common benefits from using geographical indications, there is still a certain level of competition
in the process of consuming products. As discussed above, products produced by manufacturers in a
region, even within the same production association under the management of a collective
management organization, can still have differences in product quality.

Therefore, the law needs to supplement regulations so that organizations and individuals in the
production area of geographical indication products have the right to control each other. This will
increase the efficiency in controlling product quality, while reducing financial and time waste of the
organizations and individuals producing the products and of the State.

Second, supplement the control rights of production households over business households of
products with geographical indications that they produce.

Self-control mechanism between the production facility and the business establishment of products
with geographical indications. The production stage of products with geographical indications may
have ensured the origin, quality, and specific characteristics of the products with geographical
indications as stated in the Description, however, for the intermediary stage between the
manufacturer and the consumer, there is a business department. And the product quality may be
reduced and not guaranteed when the product is transferred to the hands of the business
intermediary. Therefore, the law needs to have regulations on the self-control mechanism between
the manufacturer and the business establishment.

In addition, organizations and individuals owning goods protected by geographical indications need
to pay attention and closely monitor the packaging and preservation of goods. Clearly define the form,
volume, and quantity in a packaging unit to avoid the situation of changing packaging that can easily
cause mixing and deterioration of the characteristic quality of the protected product?1.

21 Nguyen Manh Hoang, Pham Thi Phuong Mai, “Some recommendations on the use and protection of geographical
indications for agricultural products in Vietnam”, Journal of Maritime Science and Technology, No. 68 (11-2021),
2021
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+ Third, supplement the regulations on a number of entities that are entitled to participate in giving
opinions and developing control procedures and technical procedures for geographical indications.

Knowing that, in order to be able to use geographical indications, organizations and individuals must
ensure the following control contents: control of product origin; control of compliance with
regulations on production, processing, use of product labels and packaging; control of the quality of
final products bearing geographical indications in commercial activities and other related contents.
However, as analyzed in section 2, the regulation of technical procedures and control procedures is
unreasonable - either too tight or too loose - leading to obstacles in the use and development of
geographical indications. Therefore, the participants in giving opinions and building control
procedures and technical procedures for geographical indications need to have representatives not
only of production establishments but also of organizations and individuals trading in products
bearing geographical indications to ensure the rights of all organizations and individuals in the chain
of activities related to quality control and product origin. At the same time, it also increases the
consensus of subjects using geographical indications and raises awareness of self-control of the use
of geographical indications in all stages from production to the circulation of products bearing
geographical indications on the market.

In summary, the composition of participants in developing regulations on management of
geographical indications, developing control processes, technical processes for manufacturing
products bearing geographical indications, etc. needs to include representatives of business
households to ensure the rights of all organizations and individuals in the chain of activities related
to management and control of geographical indications. First of all, organizations and individuals
trading in products bearing geographical indications are allowed to participate in giving opinions on
developing regulations on management of geographical indications, specifically amending and
supplementing Point b, Clause 2, Article 38 of Decree 65/2023/ND-QP as follows: "Regulations on
management of geographical indications must be consulted with organizations and individuals
producing and trading in products bearing geographical indications before being promulgated.”
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NHAN DIEN HANH VI CANH TRANH KHONG LANH MANH
LIEN QUAN DEN CHi DAN BIR LY TRONG SU DUNG
CHi DAN THUGNG MAI THEO PHAP LUAT VIET NAM

NGUYEN THITINH*-NGUYEN THINGUYET**

Tém tit: Trong linh vuc sé hitu tri tué, chi dan dia 1y la doi tuong thuong bi xam pham béi cdc
chii thé' kinh doanh nham loi dung danh tiéng ciia san pham ddic trung 6 mot dia phuwong nhdt dinh
lam lgi cho minh, gdy tén hai cho cdc chii thé kinh doanh khdc. Bdi viét phén tich cdc ddu hi¢u nhin
dién hanh vi canh tranh khéng lanh manh lién quan dén chi dan thuong mai c6 kha ning gay nham
lan vé chi dan dia ljj va dé xuat, kién nghi hoan thién phdp ludt.

Tir khéa: Chi dan dia ly; canh tranh khéng lanh manh; sé hitu cong nghiép
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IDENTIFICATION OF UNFAIR COMPETITION BEHAVIORS
RELATED TO GEOGRAPHICAL INDICATIONS IN THE USE OF COMMERCIAL
INDICATIONS UNDER VIETNAMESE LAW

Abstract: In the field of intellectual property, geographical indications are often violated by
business entities aiming to take advantage of the reputation of specific products in a certain
locality for their own benefit, causing harm to other business entities. This article analyzes signs
for identification of unfair competition acts related to the use of commercial indications that
cause confusion with geographical indications and proposes recommendations to improve legal

regulations on this issue.

Keywords: Geographical indications; unfair competition; industrial property
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1. Khai niém chi dan dia ly va hanh
vi canh tranh khong lanh manh lién
quan dén chi dan dia ly

1.1. Khdi ni¢m chi dan dia ly

Mot trong nhitng bién phap kinh
t€ hitu hiéu dé€ phat trién nong nghiép
0 Viét Nam la thwong mai hda cac san
pham nong nghiép, tan dung thé manh
vé van hda, dia ly cua ting dia phwong
ma tao ra nhitng san phdm mang tinh
dac trung riéng. Dén thoi diém hién tai,
0 hau hét cac dia phuong ctia Viét Nam
déu c6 nhitng san pham ddc trung tao
nén thé manh kinh t€ nong nghiép cta
mdi dia phrong, vi nhu: Nwdc mam Phu
Qudc, Xoai cat Hoa Loc, Thanh long Binh
Thuan, Gom s& Bat Trang, Dong Dai Bai,
GO Pbong Ky... Chinh diéu nay da tao
thudn 1oi cho cac san phdm dugc quang
ba dén nguoi tiéu dung théng qua viéc

60 KhoahocKiémsat

gan san phdm véi mot viing mién hodc
dia phuong nhat dinh. Luat So hitu tri tué
(SHTT) goi nhitng dau hiéu mang tinh chi
dan dia phwong nay la “chi dan dia ly” -
nhitng dau hiéu dung d€ chi san pham c6
nguon goc tir khu vue, dia phuong, vung
lanh thd hay qudc gia cu thé'.

Véi ban chat nhu vay, chi dan dia ly
(CDDL) gép phan lam gia tang gia tri cua
hang hda, ddc biét d6i voi cac san pham
la ndng san va cling c¢6 khong it chu thé
c8 tinh “gan mac” CDDL 1én san pham dé
Itra d6i hodc gy nham 1an cho nguoi tiéu

* Email: Nguyenthitinh@tmu.edu.vn

Tién si, Khoa Ludt, Truong Dai hoc Thuong mai

** Email: Nguyet.nt@tmu.edu.on

Thac si, Khoa Ludt, Truong Dai hoc Thuwong mai

1 Khoan 22 Diéu 4 Luat SHTT nam 2005 (stra d6i, bo
sung nam 2009, 2019, 2022).
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dung vé ngudn gdc cua san pham. Boi
vay, hon ai hét, cac cha thé kinh doanh
chan chinh sé la nguoi dau tién mong
muoén mot co ch€ quan ly chat ché trong
st dung CDDL, nham ngan ngtra, chong
lai hanh vi san xuat, kinh doanh hang hoa
kém chat luong hodc cd tinh gady nham lan
vé nguon goc cua hang hda lam mat gid tri
va danh tiéng ctia san pham gén CDDL. O
khia canh phap ly, Luat SHTT da thiét ke
co ché bao hd quyén sé htru cong nghiép
(SHCN) trén co so trao quyén st dung
CDDL cho cac nha san xuat dap tng duoc
diéu kién nhat dinh. Tuy nhién, véi su
phong phu, da dang va sang tao khong
nguing cta cac thuong nhan, co ché bao
ho nay do6i khi van “bat luc” trudc hanh
vi xam pham quyén, loi ich hop phap cta
cac chu thé san xuat, kinh doanh. Chinh
vi vay, moét co ché vé kiém soét va xu ly,
chong lai hanh vi canh tranh khong lanh
manh lién quan dén CDDL duogc coi nhw
bién phap bao vé b6 sung can thiét cho
quyeén loi hgp phap cta cac nha san xuat
c6 quyén str dung CDDL.

1.2. Khai niém hanh vi canh tranh
khéng lanh manh lién quan dén chi dan
dia ly

Vé nguyén tac, muc tiéu ctia phap
luat canh tranh la viéc ngan ngtra va xt
ly nhitng hanh vi canh tranh trai phap
luat, trdi dao dtec va tap quan kinh doanh
ctia cac doanh nghiép véi dong co canh
tranh ma qua dé tim cach tao cho minh
nhing loi thé canh tranh “khoéng dang
€02 Cong wdc Paris nam 1883 vé bao ho
quyén SHCN cling da cdng nhan xu ly
hanh vi canh tranh khong lanh manh lién
quan dén CDDL la mét trong s6 nhiing
bién phap bao h¢ ddi véi CDDL. Cu thé,
biéu 10" Cong wdc Paris nam 1883 da
quy dinh “trwong hop s dung tric tiép
hodc gidn tiép cdc chi dan sai léch vé ngudn
g0c hang héa déu la hanh vi canh tranh khong

2 Nguyén Nhu Phat, “Dua phap luat chong
canh tranh khong lanh manh vao cudc séng”,
Tap chi Ludt hoc, s6 6 (29)/2006.
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lanh manh™. Vi quy dinh nay, Cong wdc
Paris nam 1883 hudéng dén viéc cam s
dung cac chi dan lién quan téi mot khu
vuc dia ly cho nhitng san pham khong c6
xuat xtt tir d6. Hién nay, trong hé théng
phap luat Viét Nam khong cé khai niém
cu thé, truc tiép vé “hanh vi canh tranh
khong lanh manh lién quan dén CDDL”.
Tuy nhién, can ctt vao hai khai niém “hanh
vi canh tranh khong lanh manh” quy dinh tai
Luat Canh tranh nam 2018* va khai niém
“Chi dan dia ly” quy dinh tai Luat SHTT
nam 2005° va mot sd diéu wdc quoc té vé
quyén SHTT, chung ta c6 thé xac dinh
dwoc khai niém hanh vi canh tranh khong
lanh manh lién quan dén CDDL la hanh vi
canh tranh ciia cic chi thé kinh doanh trong
qud trinh ste dung CDDL, trdi v6i nguyén tic
thién chi, trung thwc, tdp qudn thwong mai
va cdc chudn muee khdc trong kinh doanh, gdy
thiét hai hodc c6 thé’ gdy thiét hai dén quyén va
loi ich hop phép ctia chii thé kinh doanh khic.

Theo quy dinh cua phap luat Viét
Nam, CDDL thudc so htru ctia Nha nuoc®,
bdi vay, cha thé kinh doanh chi ¢6 quyén
stt dung ma khong c6 quyén so hitu doi
voi CDDL. Do vay, hanh vi canh tranh
khong lanh manh lién quan dén CDDL
chu yéu xoay quanh hanh vi st dung
CDDL. Hanh vi nay c6 thé ton tai dudi
cac dang thirc nhu st dung bat hgp phap
tén goi, hinh anh mang CDDL d¢ gan lén
san phdm va bao bi hodc chi dan, goi y
rang hang hda cé ngudn gdc tir khu vuc
c6 CDDL. Cac hanh vi nay duoc coi la
hanh vi Itra d6i khach hang, di nguoc lai
v6i chuan muc dao duc trong kinh doanh,

* Piéu 10°* Cong wdc Paris nam 1883.

* Khoan 6 Diéu 3 Luat Canh tranh ndm 2018 quy dinh:
“Hanh vi canh tranh khong lanh manh la hanh vi cia
doanh nghiép trdi véi nguyén tic thién chi, trung thuc,
tdp quin thwong mai va cdc chudn muec khic trong kinh
doanh, giy thiét hai hodc c6 thé gdy thiét hai dén quyén va
loi ich hop phdp cua doanh nghiép khic”.

> Khoan 4 Diéu 22 Luat SHTT ndm 2005 quy dinh: “Chi
dan dia Iy la dau hi¢u dimg dé’chi san phdm c6 ngudn goc tir
khu vwe, dia phwong, vimg lanh thé' hay qudc gia cu thé”.

¢ Khoan 4 Diéu 121 Luat SHTT nam 2005.
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gay thiét hai hodc c6 kha nang gay thiét
hai cho cac chu thé kinh doanh khac, do
dé can phai nghiém cam tuyét doi. Véi
quy dinh nay, phdp luat canh tranh da
gop phan bao ho gian tiép nha san xuat
hay cac chu thé kinh doanh néi chung
thong qua viéc bao vé tinh toan ven trong
thuong mai hay niém tin ctia nguoi tiéu
dung d6i véi xudt x¢ that cua hang hoa.
Dé c¢6 thé nhan dién dwoc hanh vi canh
tranh khong lanh manh lién quan dén
CDDPL, trudc hét, hanh vi d6 phai dap
tng du cac diéu kién cua mot hanh vi
canh tranh khong lanh manh noéi chung.
Bén canh d6, phai dap ting cac dau hiéu
cua mot hanh vi bi cdm theo quy dinh cua
phép luat chuyén nganh lién quan dén
CDDL nhw Luat SHTT.

2. Nhan dién hanh vi canh tranh
khong lanh manh lién quan dén viéc st
dung chi dan thwong mai gy nham lan

2.1. Béi tugng bi xdm pham béi hanh
vi st dyng chi dan thuong mai

Khoan 1 Diéu 130 Luat SHTT nam
2005 khang dinh: Hanh vi st dung chi
dan thuong mai gady nham lan vé ngudn
goc, xudt x&¢ dia ly cua hang héa la hanh
vi canh tranh khong lanh manh. Nhu vay,
CDDL la mét trong nhitng yéu t6 thudc
chi dan thuwong mai, trong treong hop chu
thé kinh doanh st dung cac dau hiéu dé
gay nham 1an vé CDDL sé bj coi 1a hanh
vi canh tranh khong lanh manh. Trén thuc
t&, CDDL c6 thé' la d6i tuwong da duoc bao
ho hodc chwa dwoc bao hd. Tuy nhién,
phéap luat vé SHTT hién khong quy dinh
ro CDDL bi xam pham la CDDL da duoc
bao ho hay chwa. Béi sy khong ro rang
nay nén hién nay c6 cac quan diém khac
nhau vé viéc xac dinh CDDL la d6i tuwong
bi xam pham thong qua hanh vi st dung
chi dan thuong mai gady nham lan. Theo
téc gia Nguyén Nhu Quynh, d6i twong
bi xam pham thong qua hanh vi sit dung
CDDL gay nham lan chi ¢6 thé 1a CDDL

62 KhoahocKiémsat

chwa duwoc bao hy’. Theo quan diém nay,
khong thé ton tai mot hanh vi vira la hanh
vi canh tranh khong lanh manh vira la
hanh vi xam pham quyén SHTT. Néu hanh
vi d6 xam pham quyén d6i véi CDDL da
duoc cdp van bang bao ho thi sé 1a hanh
vi xam pham quyén SHCN, duoc bao ho
bdi phap luat vé SHTT, khong dwoc bao
ho boi phap ludt canh tranh. Theo tac gia
Nguyén Hitu Huyén, ddi twong SHCN du
da dwgc bao ho hay chwa cé thé vira 1a doi
twong bi xdm pham quyén SHTT, vira la
ddi teong bi xam pham béi hanh vi canh
tranh khong lanh manh, vi vay cha thé
kinh doanh c6 quyén lwa chon co ché bao
ho theo quy dinh cua phap luat vé SHTT
hodc phép luat vé canh tranh®.

Theo chung t6i, viéc phap luat quy
dinh nhiéu co ché& bao vé khac nhau cho
mot quan hé phdp luat khong chi giap
cac cha thé kinh doanh c6 thém quyén
lua chon co ché€ bao vé tot nhat quyeén va
loi ich hop phap ctia minh ma con giap
cho Nha nude thue hién tot hon vai tro
bao vé va thuc day thi truong phat trién
lanh manh, tao niém tin viing chic cho xa
hoi ddi véi cac san pham luu hanh trén
thi treong. Day la diéu can thiét va khong
trdi véi nguyén tic chung cta phap luat,
dacbiét trong bdi canh hanh vi xam pham
CDDL rat pho bién va cac chu thé thuc
hién hanh vi vi pham lu6én khong ngtrng
“séng tao” nham tron tranh sy truy ctru
cta phap luat nhu hién nay. Tat nhién, du
hiéu theo cach nao thi CDPL bi xam pham
van phai théa man hai diéu kién: Mgt la,
phai dwoc stt dung mot cach cach rong rai,
on dinh trong hoat dong kinh doanh hop
phap tai Viét Nam; Hai la, dwoc nguoi tieu
dung biét dén uy tin ctia hang héa mang
chi dan ngudn gdc dia ly cta hang héa

7 Nguyén Nhu Quynh, “Xac dinh hanh vi canh tranh
khong lanh manh va hanh vi han ché canh tranh lién
quan dén quyén SHCN theo quy dinh cta phép luat
Viét Nam”, Tap chi Ludt hoc, s6 5(45)/2009, tr.51-52.

$ Nguyén Hiru Huyén (2008), Phdn bi¢t giira canh
tranh khong lanh manh va vi pham quyén SHTT.
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dé°. Bé thong nhat trong giai quyét cac
vu viéc vé sit dung chi dan thwong mai
gay nham 1an lién quan dén CDDL, phap
luat can lam rd ddi twong bi xam pham la
CDDL da dugc bao ho hay chua.

2.2. N6i dung ddu hiéu “gdy nham lan

Theo quy dinh tai diém c¢ khoan 1
biéu 19 Thong tu s6 11/2015/TT-BKHCN
ngay 26/6/2015 ctia Bo Khoa hoc va
Cong nghé quy dinh chi tiét va hudng
dan thi hanh mot s& diéu cua Nghi dinh
s0 99/2013/ND-CP ngay 29/8/2013 cua
Chinh phtt quy dinh x& phat vi pham
hanh chinh trong Iinh vieec SHCN thi mot
chi dan thwong mai giy nham lan vé
CDDL duoc hiéu la trung hodc twong tw
gay nham 1an véi CDDL twong tGng cta
chu thé quyén yéu cau xt ly hanh vi canh
tranh khong lanh manh dugc stt dung cho
hang hoa trung hoac twong tu”.

14

Dau hiéu “trung” duoc hiéu la duoc
doc va viét gidng hét nhau, ¢ thé ton tai
& bat ky yéu t6 nao cau thanh nén chi dan
thuong mai, ké ca gitta cac CDDPL vdi
nhau (la cdc CDDL c6 cach phat am hodc
cach viét trung nhau - CDDL d6ng am)™.

Dau hiéu “twong ty dén murc gay
nham 1an” thé hién qua cic chi dan
thwong mai ctia cac loai san pham trung
hodc tuong tu voi san pham mang
CDDL. Mttc do twong tu cang 16n, kha
nang gay nham lan cho nguoi tiéu dung
cang cao. Mdc du phap luat SHTT khong
c6 quy dinh xac dinh thé nao la “twong
tu dén mic gay nham 1an” trong hanh vi
stt dung chi dan thuong mai gay nham
1an, tuy nhién phap luat SHTT da c6 quy
dinh vé cac truong hop bi coi la twong tu
gdy nham lan gitra cac d6i twong SHTT
véi nhau va phuwong phap dé xac dinh

? Diém a khoan 1 Diéu 19 Thong tw s& 11/2015/TT-
BKHCN ngay 26/6/2015 ctia B Khoa hoc va Cong
nghé quy dinh chi tiét va huéng dan thi hanh
mot s6 diéu cua Nghi dinh s6 99/2013/ND-CP
ngay 29/8/2013 ctia Chinh pht quy dinh x&¢ phat vi
pham hanh chinh trong linh viee SHCN.

10 Khoan 22 Diéu 4 Luat SHTT nam 2005.

$6 12.2024

cac ddu hiéu tuwong te dén muirc gay nham
1an"". Phuong phap d€ xéac dinh hanh vi
vi pham la so sanh gitta cac dau hiéu dé€
nhan biét hang hoéa ctia doanh nghiép bi
xam pham véi ddc tinh d€ nhan biét hang
hdéa, dich vu cta doanh nghiép dang su
dung bi coi la c6 hanh vi sit dung nhitng
thong tin gdy nham 1an cho khach hang
da xam pham dén CDDL c6 trén san
phdm hang hda ctia bén bi xam pham'.
Tuy nhién trén thuc té, viéc xac dinh yéu
td “twong tw gdy nham lan” thyc s khé
khan, dac biét khi xem xét ddi vdi céc
dau hiéu la CDDL ctia nude ngoai®.

2.3. Hinh thitc thuc hién hanh vi sw
dung chi dan thuong mai gdy nhiam lan

Thong thwong, hanh vi canh tranh
khong lanh manh do6i véi cdc tai san tri
tué c6 thé dugc thuc hién dudi mot hay
nhiéu hinh thittc khac nhau nhu: (i) Triec
tiép sir dung tai san tri tué trong hoat
dong san xudt kinh doanh, dac biét la
qua viéc dua cac tai san tri tué do vao
cac san pham, dich vu ma doanh nghiép
san xudt hodc cung cdp; (ii) Chuyén giao
tai san tri tué cho chu thé khac qua
hoat déng chuyén giao quyén so hiu,
chuyén giao quyén stt dung (bao gom
ca chuyén giao cong nghé va nhuong
quyén thwong mai); va (iii) S dung tai
san tri tué d€ thuwong lugng, dam phan
vdi doanh nghiép khéc cting nhu lam tai
san gop von, tai san bao dam trong vay
vOn ngan hang..."*. Tuy nhién, do quyén

1 Piéu 73, 78, 80 Luat SHTT nam 2005.
2Piéu30Thongtw23/2023/TT-BKHCNngay30/11/2023
ctia B6 Khoa hoc va Cong nghé quy dinh chi tiét mot
sO diéu ctia Luat SHTT va bién phép thi hanh Nghi
dinh s6 65/2023/ND-CP ngay 23/8/2023 ctia Chinh
phu quy dinh chi tiét mét s6 diéu va bién phap thi
hanh Luat SHIT vé SHCN, bao vé quyén SHCN,
quyén doi voi gidng cay trong va quan ly nha nudc vé
SHTT lién quan dén thu tuc xac lap quyén SHCN va
bao dam thong tin SHCN.

B3 Albrecht Conrad, The protection of geographical
indications in The Trips agreement, Trademark Reporter,
No.1(86)/1996, p17.

4 Duoi géc do0 muc dich, viéc khai thac tai san
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SHCN déi v6i CDDL ¢6 nhiing dac thu
nhat dinh nhu: (i) Thuong di kem vdi
viéc st dung dia danh; (ii) San phdm c6
nguodn goc tir dia phuong c6 dia danh;
(iii) Viéc sit dung quyén SHTT phai thoa
man nhitng diéu kién nhat dinh dwoc
xac dinh tr giai doan xac 1ap quyeén...
Boi vay phap luat SHTT caa cac qudc
gia trén thé gioi thuong ghi nhan CDDL
la tai san thudc so httu cta cong dong.
O Viét Nam, Luat SHTT khang dinh
CDDL cua Viét Nam thudc so hiru cua
Nha nudc®. Dong thoi, phap luat khong
cho phép thuc hién chuyén nhuong va
chuyén giao quyén st dung do6i véi
CDDL'. Vay nén, hinh thic phd bién
nhat khi khai thac thwong mai doi véi
CDDL chinh la viéc cac chu thé co lién
quan stt dung CDDL trong hoat dong
san xuat, kinh doanh, do d6, hanh vi
canh tranh khong lanh manh lién quan
dén CDDL chu yéu la hanh vi st dung
CDDL.

Khoan 3 Diéu 130 Luat SHTT nam
2005 quy dinh hanh vi st dung chi dan
thuong mai bao gom cac hanh vi gin chi
dan thwong mai do 1én hang héa, bao bi hang
héa, phwong tién dich vu, gidy to giao dich kinh
doanh, phwong tién quang cdo; ban, quang cdo
dé’ban, tang trir dé'ban, nhdp khdu hang héa co
gin chi dan thuong mai do. Tt quy dinh nay
c6 thé thay, cac hanh vi st dung chi dan
thirong mai gdy nham lan lién quan dén
CDDL c6 thé duwoc chia thanh hai nhom co
ban, dua trén d6i tuong chiu tac dong truc

tri tué cd thé chia thanh 05 nhém: (i) Phong
vé (defence), (ii) Pam bao loi thé (securing
superiority), (iii) Chién lwgc kinh doanh (bussiness
strategy), (iv) Chién lugc quan ly (management
strategy), (v) Tai san tai chinh (financial assets).
Xem thém: OECD, “Valuation and exploitation of
intellectual property”, OECD Science, Technology
and Industry Working papers, No 05/2006, OECD
Pubishing, Paris.

15 Khoan 4 Diéu 121 Luat SHTT nam 2005.

16 Khoan 2 Diéu 139, khoan 1 Diéu 142 Luat SHTT
nam 2005.
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tiép ctia hanh vi stt dung chi dan thuong
mai gy nham 1an, cu thé:

+ Nhom thir nhit: Bao gobm cac hanh vi
stt dung chi dan thwong mai téc dong dén
cac quyén lién quan truc tiép dén CDDL
da duwoc bao hd. Theo d6, chu thé thuc
hién hanh vi gin chi dan thwong mai dé lén
hang héa, bao bi hang héa, phwong tién dich
vy, gidy to giao dich kinh doanh, phwong tién
quing cdo. Tt “gan” & day can phai duoc
hiéu theo nghia rong, bao gom tdt ca cac
bién phap vat ly, hda hoc, co hoc (nhu in
4n, dinh, khic, cham...) lam sao d€ chi dan
thwong mai c6 thé duoc thé hién, di kem
trén hang hoa, dich vy, phuong tién kinh
doanh, giao dich. “Hang hoa, dich vu” &
day duoc hiéu la nhiing hang hoda, dich vu
ndm trong danh muc hang hoa, dich vu
dang ky kém theo chi dan thiong mai ma
t6 chtic, cA nhan san xudt san pham gan
chi dan thuong mai dang san xuat, cung
cap, dong thoi “phuong tién kinh doanh,
phuong tién dich vy, gidy to giao dich”
trong nhém hanh vi nay cting phai duoc
hiéu theo nghia rong, bao gom toan bd cac
cong cu, phuwong tién phuc vu cho hoat
dong san xuat, kinh doanh cac san phdm
mang chi dan thuwong mai, Chéng han:
Bién hiéu, to roi, danh thiép, website...
Thoéng qua viéc thuc hién hanh vi nay, to
chtec, ca nhan san xuat san pham gan chi
dan thuong mai cé thé khién nguoi tiéu
dung nham 1an hang hdéa ctia minh véi
hang hoa cuta td chirc, ca nhan c6 quyén
st dung CDDL. Chfmg han, rat nhiéu san
phdm ca phé c6 CDDL Ca phé Buon Mé
Thuot trén thuce t€ khong duogc san xuat
tai cac khu viee dwoc xac dinh trén ban do
bao ho nhung khi thiec hién dong gdi tai
Buon Mé Thuot lién duoc gan véi CDDL
Budn Mé Thuot ma khong bi xte ly*7.

7 Bui Thi H}ng Nga, Nguyén Minh Bach Tung,
“Bao ho chi dan dia ly: Yéu cau cua phét trién ndng
nghiép bén ving”, Tap chi Nghién citu Lip phdp, s
17(417)/2020, tr.50, 53-54.
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+ Nhom thir hai: Bao gom viéc thuc
hién cac hanh vi lién quan dén lwu thong
hang hoa mang chi dan thuong mai gay
nham lan vé CDDL. Hanh vi canh tranh
khong lanh manh nay thé hién & chd,
mdc du khéng c6 quyén, nhung ho van
st dung CDDL gay nham lan vé ngudn
goc, xudt xt¢ d€ dua hang hoa ra thi
treong nham 16i kéo khach hang mot
cach bat chinh.

Hién Luat SHTT cua Viét Nam vé co
ban da c6 nhiing quy dinh hién dai vé
xac dinh hanh vi st dung chi dan thuong
mai trung hodc gy nham 1an. Tuy nhién,
doi véi hinh thiee thuce hién hanh vi luu
thong hang héa mang chi dan thuwong
mai lién quan dén CDDL van con bat cap
khi chua thong nhat hinh thic thuc hién
ctia hanh vi. Cu thé, tai khoan 3 Diéu 130
Luat SHTT nam 2005 quy dinh hanh vi
canh tranh khong lanh manh lién quan
dén CDDL trong lvu thdong hang hda bao
gom 04 loai hanh vi: Ban, quang cdo dé
bén, tang trit d€ ban, nhap khau hang hda
c6 gan chi dan thuong mai. Tuy nhién, tai
khoan 7 Biéu 124 Luat nay quy dinh hanh
vi sit dung CDDL trong luu thong hang
hoéa lai bao gom 04 loai hanh vi ¢6 sy sai
khac nhat dinh so véi 04 nhom hanh vi
da xac dinh tai khoan 3 biéu 130 la: “Luu
thong”, “chao ban”, “quang cido nham dé&
ban”, “tang trtr d€ ban hang hoa” c6 mang
CDDL dwoc bao ho'. Sy khac biét nay co
kha ndng sé gay kho khan cho cac bén
lién quan trong viéc chitng minh hanh
vi vi pham, c6 thé khong bao quat dwgc
hét hanh vi canh tranh khéng lanh manh
lién quan dén CDDL trong qua trinh lvu
thong hang hoa.

18 Khoan 1 Diéu 40 Nghi dinh s& 65/2023/ND-CP ngay
23/8/2023 ctia Chinh phu quy dinh chi tiét mot s6 diéu
va bién phap thi hanh Luat SHIT vé s& hitu cong
nghiép, bao vé quyeén s hitu cong nghiép, quyén doi
v6i gidng cay trong va quan ly nha nude vé SHTT.
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2.4. Hau qua cua cdc hanh vi sw dung
chi dan thuong mai gy nham lin

Hau qua cua hanh vi nay la “gay
nham 1an” vé ngudn goc xuat xt ciia hang
hoa. Hay noi cach khac hanh vi nay la
viéc stt dung chi dan thuong mai gay ra
s nhan thuic sai léch hodc nham 1an cta
cong ching vé nguén goc cua hang hda;
viéc st dung nhw vay c6 thé coi la hanh
vi chiém doat danh tiéng ctia nguoi that
su ¢d quyén st dung CDDL. Quy dinh
vé hau qua cua hanh vi st dung chi dan
gay nham lan trong phap luat vé SHTT la
twong dong véi quy dinh ctia phap luat vé
canh tranh. Theo phap luat vé canh tranh,
hau qua cta hanh vi canh tranh khong
lanh manh la gay thiét hai hodc c6 thé gay
thiét hai dén quyeén va loi ich hgp phap
ctia doanh nghiép khac®. “Gay nham lan”
cO thé duoc coi la “thiét hai” d6i vdi to
chttc, cd nhan st dung hop phap CDDL.
Boi khi sit dung dau hiéu dia danh, cac
dau hiéu khac chi dan ngudn goc dia ly
cho san pham ctia minh, cha thé vi pham
khong thé khong biét dén danh tiéng cta
CDDL nén chu thé vi pham da cé y dua
dam vao danh tiéng cia CDDL ma minh
khong c6 quyén sir dung dé tiéu thu san
phdm cua minh, hudéng thanh qua dau
tw ctia cong dong cu dan o dia phuwong
c6 CDDL tuong ting mot cach bat chinh.
Dudi géc do phap ludt vé canh tranh,
hanh vi st dung chi dan thwong mai gay
nham lan da chiém doat khach hang bang
cach Itra d6i vé CDDL va gay thiét hai cho
cac cha thé kinh doanh ¢é quyén st dung
CDDL. Dudi goc do quyén loi ctia nguoi
tiéu dung, hanh vi st dung chi dan gay
nham 1an véi nhitng thong tin gdy nham
lan da tac dong truc tiép dén y thic cta
khach hang, 1am cho ho khong thé lua
chon dung san pham mong mudn, gay
xam pham dén quyén ty do lya chon cta

¥ Piém a, b khoan 1 Biéu 130 Luat SHTT nam 2005.
2 Khoan 6 Diéu 3 Luat Canh tranh ndm 2018.
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nguoi tiéu dung®. Hanh vi nay thuc sy
nguy hi€ém cho xa hoi khi san pham bi gia
mao cac chi dan thwong mai thuong la san
pham kém chéat luong, c6 gia tri it hon, ¢
kha nang anh hudng dén sic khoe cua
nguoi sit dung cac san pham nay.

Bén canh d9, theo cam két taiDiéu 12.12
Hi¢p dinh thuwong mai ty do gitta Viét
Nam va Lién minh Chau Au (EU) EVFTA)
thi Viét Nam phai bao ho chéng canh tranh
khong lanh manh theo Diéu 10° Cong
wdc Paris nam 1883 vé bao ho s hitu cong
nghiép. Trong so sanh véi yéu cau tai Diéu
10 thi Biéu 130 Luat SHTT nam 2005 quy
dinh vé hanh vi canh tranh khong lanh
manh duong nhu chua hoan toan twong
thich va dam bao yéu cau cam két. Luat
SHTT nam 2005 quy dinh cic hanh vi gidi
han & hau qua “gay nham lan” trong khi
Cong wdc Paris nam 1883 nhan dién cac
hanh vi theo hé qua “gay nham lan”, “gay
mat long tin” hodc “dinh hudng sai”.

3. Kién nghi hoan thién quy dinh
phép luat vé nhan dién hanh vi canh
tranh khong lanh manh lién quan dén st
dung chi dan thwong mai gy nham 1an

Mot ld, phdp ludt cin lam ré6 doi
tuong bi xam pham théng qua hanh vi s
dung chi dan thuong mai gay nhiam lan

Nhu da phan tich & muc 2.1, phap
luat vé SHTT chi quy dinh CDDL la do6i
tuong bi xam pham thong qua hanh vi st
dung chi dan thwong mai gy nham lan,
dan dén céc cach hiéu khac nhau khi x4c
dinh d6i twgng bi xam pham va gay khé
khan khi ap dung trén thuc té. Boi vay,
viéc phap luat khang dinh rd rang vé doi
tuong bi xam pham thong qua hanh vi st
dung chi dan thuong mai gy nham lan 1a
CDDL da duoc hay chua dugc bao ho boi
phép luat SHTT la can thiét.

Theo quan diém cua nhém tac gia,
doi tuong bi xam pham boi hanh vi st

2l Albrecht Conrad, tldd, 22, 16.
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dung chi dan thuong mai gay nham lan
vé nguodn goc, xudt xit dia ly cua hang
héa bao gom ca CDDL da duoc bao ho va
CDDL chua dwoc bao ho boi 1é:

- Vi treong hop CDDL da duwoc bao
hd: Viécbao ho theo co ché ctia Luat Canh
tranh hay Luat SHTT khong mang tinh
chat loai trit nhau, tham chi néu day du
cdn ¢, cac bén co thé sit dung co ché bao
vé quyeén loi ctia minh theo quy dinh cta
cac luat khac cé lién quan nhu Luat Dan
sw, Luat Thuong mai, Luat Bao vé quyén
loi nguoi tiéu dung... Cach ti€p can nay sé
mang lai y nghia: (i) Tao ra nhiéu co ché€
bao vé cho cac chu thé quyén co thé luya
chon, sao cho phu hop nhét véi quyén loi
cta minh (ho ¢6 thé lua chon giai quyét
theo co ché cua phap luat vé SHTT hoac
phap luat vé canh tranh); (ii) M6 rong chu
thé c6 quyeén yéu cau xtt ly hanh vi xam
pham d6i véi CDDL. Néu st dung co ché€
bao ho ctia phéap ludt vé SHTT, chu thé c6
quyén yéu cau xtt ly hanh vi xam pham
CDDL chi c6 thé la cha thé quyén, bao
gom td chirc quan ly CDDL va t6 chuc,
ca nhan duoc trao quyén stt dung CDDL.
Trong treong hop st dung co ché bao vé
cta phap luat vé canh tranh, chu thé c6
quyén yéu cau xtr ly hanh vi vi pham c¢é
thé la chu thé quyén hodc bat ky chu thé
kinh doanh nao khéac hoac co quan quan
ly canh tranh trong qua trinh thyc hién
chttc nang nhiém vu ctia minh néu phat
hién hanh vi vi pham phap luat vé canh
tranh lién quan dén CDDL. Diéu nay la
can thiét, boi 1§, trong qua trinh thuc hién
chttc ndng nhiém vu cua minh khong
phai lic nao cac cha thé quyén cing
c6 thé phat hién dwoc cac hanh vi xam
pham quyén d6i v6i CDDPL. Nhung néu
cho phép xac dinh day la hanh vi canh
tranh khong lanh manh thi bén canh cac
chu thé quyeén ké trén, cac chu thé kinh
doanh khéac hodc Nha nudc khi phat hién
ra hanh vi nay déu c6 thé yéu cau diéu tra,
xtt ly. Hon nita, hanh vi sit dung CDDL
gay nham lan khong chi anh huong dén
quyén va loi ich cta cac to chiic, ca nhan
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duoc trao quyén san xuat san pham gan
CDDL ma con anh hwong dén tinh minh
bach, lanh manh cta thi treong, lam suy
giam danh tiéng caa CDDL, von dugc
coi la tai san ctia cong dong. Quan diém
nay cling duoc thé hién rd nét trong qua
trinh xét xtt ctia Toa 4n chau Au (ECJ) khi
Toa 4n nay cho rang, bat ky hanh vi lam
dung quyén SHTT nao dan dén chia cat
thi treong duy tri mitc gid gia tao hoac
bat budc nhitng diéu kién mang tinh chat
phan biét, khong cong bang d6i véi doi
tac kinh doanh khac déu c6 thé bi coi la
hanh vi canh tranh khong lanh manh lién
quan dén quyén SHTT*.

- Doi véi CDDL chwa dwoc bao hd
(tén dia danh va cac dau hiéu khéc chi
dan dén ngudn gdc dia ly khac): Khi
CDDL chua duwgc dang ky, co ché bao
ho thong qua phap luat SHTT hau nhu
khong thé thuc hién. Trong khi d€ dang
ky CDDL, Luat SHTT quy dinh phai dat
mot s6 diéu kién nhat dinh, nhu da duoc
st dung lau dai, 6n dinh, dwgc nguoi tiéu
dung biét dén... Nhu vay, trén thuc t€,
ké ca khi CDDL chwa bao ho, cac chu thé
kinh doanh déu c6 thé st dung CDDL dé
khang dinh vé ngudn gdc xuat xt, tinh
dac thu dia phuwong ctia san pham, khién
nguoi tiéu dung vi tin vao nguén goc
xudt xtr ma mua san pham. Chinh vi vay,
trong qua trinh kinh doanh, chu thé kinh
doanh c6 thé loi dung cac dau hiéu nhan
biét CDDL dé thu loi bat chinh, gay thiét
hai cho chu thé kinh doanh khac. Hanh
vi ¢0 tinh stt dung cac dau hiéu nhan biét
nham 1am sai 1éch nhan thic ctia khach
hang, gay nham 1an cho khach hang vé
nguon goc xuat xit ctia san pham (k€ ca
khi CDDPL d6 chua bao hd), vé mat ban
chat van 1a hanh vi di nguoc lai véi cac
tiéu chuan vé dao dic kinh doanh, thé
hién sy thiéu trung thuc cua nguoi thuc

2 Josephine Steiner, Lorna Woods, EU Law, 9" edition,
Oxford University Press, 2006, p.674; Inge Govaneer,
The Use and Abuse of Intellectual Property Rights in EC
Law, Sweet & Maxwell, 1996.
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hién hanh vi, gay ton hai cho cic chu
thé kinh doanh chan chinh khac. Trong
truong hop nay, viéc x ly thong qua
phap luat canh tranh véi tinh chat la
hanh vi canh tranh khong lanh manh sé
la co ché mang tinh chat bo sung dé cac
chu thé kinh doanh khac c6 thé lia chon
nham bao vé quyén 1¢i cho minh.

Tt nhiing lap luan trén, nhom tac
gia dé xuét stra doi quy dinh tai khoan 2
biéu 130 Luat SHTT nam 2005 nhw sau:
“Chi dan thong mai quy dinh tai khoan 1
Diéu nay 1a cac dau hiéu, thong tin nham
hudng dan thuwong mai hang hda, dich
vy, bao gobm nhan hiéu, tén thwong mai,
bi€u twong kinh doanh, khau hiéu kinh
doanh, CDDL da duoc bao ho, tén dia
danh va cac dau hiéu khac chi dan dén
ngudn gdc dia ly khac, kiéu déng bao bi
ctia hang hoa, nhan hiéu”.

Hai la, vé hinh thitc cia hanh vi si
dung chi dan thuong mai gdy nhiam lan

Viéc xac dinh day du va phan loai hop
ly cdc hanh vi ste dung chi dan thuwong mai
la hanh vi canh tranh khong lanh manh
bi cdm c6 y nghia quan trong. Mbi loai
hanh vi tuy thudc vao mtic d¢ gay nham
1an cho nguoi tiéu dung ma phép luat ap
dung cac mttc phat khac nhau, néu phan
loai khong ding dé dan dén xac dinh sai
mutc o xt phat®. Nghiém trong hon nita
la viéc phap luat bo sét mot dang hanh
vi st dung chi dan thuong mai nao d¢6 la
hanh vi canh tranh khong lanh manh bi
cdm, dan dén viéc hanh vi d6 van duoc
thuc hién trén thuc t€ va dugc coi la hop
phép, gay thiét hai cho cac chu thé kinh
doanh dwgc quyén st dung CDDL hop
phap va nguoi tiéu dung.

Phép luat vé SHTT ctia mdi qudc gia
c6 quy dinh khac nhau vé hinh thirc thye

» Piéu 14 Nghi dinh s6 99/2013/ND-CP ngay
29/8/2013 cua Chinh phu quy dinh vé xtt phat vi
pham hanh chinh trong Iinh viec SHCN.
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hién hanh vi stt dung CDDL. Chfmg han,
phép luat cta Lién bang Nga quy dinh st
dung CDDPL dwoc hiéu la viéc dat CDDL
trén san pham, bao bi, trong quang cao,
trén héa don va cdc tai liéu khac lién quan
dén viéc dua hang hoa vao thuwong mai*.
Theo Diéu L.722.1 ctia BO luat SHTT ctia
Phép c6 thé hiéu hanh vi st dung CDDL
bao gom viéc san xudt, chao ban, ban,
duwa ra thi treong, nhap khau, xuat khau,
van chuyén, st dung hodc luu trit hang
hoa g:fm CDDL. Quy dinh nay ctia Bo luat
SHTT ctia Phép cling cong nhan cac hanh
vi st dung CDDL rong hon so vdi phap
luat Viét Nam?. Bén canh d6 Diéu 18.77.2
cua Hiép dinh Déi tac toan dién va tién
bo xuyén Thdai Binh Duong (CPTPP) cé
quy dinh phai xt ly hinh sy d6i véi hanh
vi nhap khau hodc xuat khau hang héa
gia mao nhan hiéu (hodc cd thé thuc
hién cam két thong qua viéc x& ly hanh
vi phan phdi hodc ban hang hda gia mao
nhan hiéu) 6 quy md thwong mai. Vi
vay, dé dam bao thuc hién cam két trong
CPTPP trong Luat SHTT nam 2005, stta
doi, bd sung nam 2022 da stta doi diém
b khoan 5 Diéu 124 (St dung nhan hiéu)
theo hudng bd sung hanh vi “ban” san
phdm c6 mang CDPL dwoc bao ho ciing
thudc nhom hanh vi st dung nhan hiéu.
Boi vay, dé€ dam bao tinh thong nhat
véi quy dinh tai khoan 1 Diéu 40 Nghi
dinh s& 65/2023/ND-CP ngay 23/8/2023
cta Chinh pha quy dinh chi tiét mot s
diéu va bién phap thi hanh Luat SHTT vé

% Khoan 1 Diéu 40 Luat Lién bang Nga s6 3520-1 ngay
23/9/1992 vé nhan hiéu, nhan hiéu dich vu va tén goi
xudt xtt hang hda (stra d6i b6 sung ngay 27/12/2000)
https://www.wto.org/english/thewto_e/acc_e/
rus_e/wtaccrus48_leg 82.pdf,  truy cdp ngay
23/4/2024.

% Piéu L.722.1 Bo luat SHTT cua Phap ndm 2014 vé
xac dinh hanh vi vi pham d6i véi CDDL, https://
www.wipo.int/wipolex/en/text/585611, truy cap
23/4/2024.
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SHCN, bao vé quyén SHCN, quyén ddi
véi gidng cay trong va quan ly nha nuwéc
vé SHTT, khoan 7 Diéu 124 Luat SHTT
nam 2005 va Diéu 18.77.2 ctia Hiép dinh
CPTPP, can thiét stra do6i khoan 3 Diéu
130 Luat SHTT nam 2005 va cac khoan
quy dinh tai DBiéu 124 Luat SHTT ndam
2005 theo huwéng bo sung thém hanh vi
“chao ban”, “trung bay dé ban” va “van
chuyén san pham” vao hanh vi st dung
chi dan thwong mai, cu thé: “Hanh vi sir
dung chi dan thwong mai quy dinh tai khodn
1 Diéu nay bao gém cdc hanh vi gin chi din
thwong mai do lén hang hoa, bao bi hang hoa,
phiwong tién dich vu, gidy to giao dich kinh
doanh, phwong tién quang cdo; ban, chao ban,
quing cio dé'bin, tang triv dé ban, trung bay
dé’bin, vin chuyén hang héa dé’bian; nhip khiu
hang héa cé gin chi dan thieong mai dé”./.
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